
Judicial Perspective:  Here Comes the Judges – Part II
Webster Batchelder Inns of Court – Table 1

October 7, 2015 

1. Courtroom Technology

A colleague is scheduled for a jury trial next month.  He is naturally technology-averse, but he knows his opponent regularly uses video, PowerPoint, and document applications during jury trials.

Should my colleague worry that his client will be at a disadvantage if he simply prepares poster boards and a notebook of exhibits to which each juror can refer, instead of using technology?

If he decides to wade into these waters, is there any type of technology that is usually effective?  Any he should avoid?

2. Motions: Oral Argument

That dispositive motion you filed is pretty good, and you’re fairly confident that your reply memo clarified all the obfuscation in your opponent’s objection.  Nevertheless, you have to admit the issues in the case are fairly complicated, and it wouldn’t be all that hard for the judge to get diverted from the straight and true path of your correct legal analysis.  You’d really like a chance to be heard orally so that you can answer any questions she has and make sure she’s on the right track.

Is it a good idea to request oral argument here?

When should counsel request oral argument?

Is there any point in requesting argument?  Or will the court simply grant argument only when the judge feels it’s necessary?

3. Discovery: Disputes Between Counsel

I have depositions scheduled next week in a case that is two months out from trial.  Discovery has been extremely contentious, generating several discovery motions (including requests for contempt findings and sanctions), and causing multiple continuances.  I also know, from having had numerous depositions with opposing counsel over the last several years, that opposing counseling has a habit of engaging in “speaking objections” that, in my view, cross way beyond the bounds of is acceptable.  I do not want any further continuances, and I am sensitive to the fact that our judge has already expressed frustration with both sides over discovery.  On the other hand, these depositions are of critical witnesses.

Should I be preparing the next round of discovery motions now, or is there any way I can involve the court in the anticipated issue without resorting to formal motions?

Is there an appropriate way to obtain prompt judicial guidance/intervention in discovery disputes short of filing a formal written motion (which may take weeks or months to be decided)?

4. Motions: Expedited Consideration

You’re representing a defendant in a personal injury case.  You’ve deposed the plaintiff’s expert, and now you’re getting ready to produce your own expert for his deposition next week.  Trial is only three weeks away.  You’ve just gotten back to your office from meeting with your expert to find a letter on your desk from plaintiff’s counsel saying that his original expert isn’t available for trial, and disclosing a new expert to testify in his place.  You decided to file a motion to strike this new expert.  But you can’t wait the ten days or more for a decision (after all, your expert’s deposition just a few days away; he can’t reschedule it before trial; and you need to know right away if you’re going to have a deposes a new expert).  With this in mind, you have been sure to entitle your motion “Expedited Motion to Strike Late Expert.”

How likely are you to get an expedited ruling from the Court on this motion?

If counsel need expedited consideration, how do we go about requesting it?

Doesn’t every motion just go into the same “pile” in the clerk’s office?

Won’t the Court always give opposing counsel at least 10 days to object? 

5. Motions: Effective Advocacy

I’m defending a personal injury lawsuit against a municipality.  Although there are numerous disputed facts, it’s our position that the municipality is immune under server immunity theories, and that none of the disputed facts are material to whether the municipality is immune.  However, our immunity theories are fairly nuanced, and I know  that plaintiff’s counsel, in opposing a summary judgment, will attempt to blur the lines between immunity and the merits of the case, and will repeatedly use the phrase “genuine dispute of material fact” throughout the objection.

What makes an effective motion for summary judgment?

How should I structure my motion for summary judgment in a way that will persuasively show that the disputed facts are not, in fact, material?

6. Discovery: Deposition Errata

I received an errata sheet where the plaintiff wants to change an answer from “yes” to “no” on a key issue.  Had the plaintiff originally testified “np,” I would have had several follow up questions that I did not ask, based on the original response.  Furthermore, I planned to file a partial motion for summary judgment based on the deposition answer.

What is an “error” within the meaning of Civil Rule 26(f)?

Can I prevent the plaintiff from making substantive changes to testimony via an errata sheet?

How would this affect how the Court looks at a motion for summary judgment?

If the plaintiff is allowed to make these changes, can I ask for the deposition to be reopened at the plaintiff’s expense, or for other sanctions?

7. Discovery: Automatic Disclosures

I filed an answer on behalf of my client nearly four months ago.  The plaintiff’s lawyer hasn’t provided his automatic disclosures yet.  I’ve spoken with plaintiff’s counsel about this multiple times, but I still haven’t received any disclosures.  Further complicating things, I don’t yet fully understand the plaintiff’s claims, so I don’t want to produce my disclosures until after I’ve seen the plaintiff’s.  Plaintiff’s counsel says that if I seek court intervention to get the disclosures, he’ll do the same because I haven’t met my deadline either.

What is the most effective way to seek judicial assistance for an overdue automatic disclosure?

Should I move for conditional default or is some other motion preferable?

If I move for sanctions against the plaintiff, am I opening myself up to sanctions as well because I haven’t provided my own client’s disclosures within sixty days of the answer?

How should we expect the judges to handle late automatic disclosures?

8. Motions: Filing Replies

You’ve recently filed a really good dispositive motion.  Plaintiff has now filed a timely objection containing a number of statements that you feel will warrant a short response.  You tell your client that you’ll be filing a reply memorandum within the next ten days.

Is that a good plan?

Given that the rules make no provision for reply memoranda, when and how may (should) counsel file them?
9. Jury Deliberations

We had a strong case with clear evidence attacking liability and damages, but the jury has been deliberating for more than five hours.  My client is worried.

Does the length of time juries deliberate tell us anything?

How often are trial judges “surprised” at a jury’s verdict?

Do juries abide by jury instructions or do they do what they want to do?


